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OPINION
Factual Background

In 1993, Al Watson was employed with the Goodlettsville Police Department as an
investigator in the vice unit of the department. Although his principal assignment was narcotics, in
March of 1993, he was assigned to assist in the investigation of an auto theft ring in an undercover
capacity. Inthisrole, Detective Watson me Marty Jones who, over a period of time, sold Watson
eighteen stolen vehicles. At a meeting between Jones and Detective Watson on March 3, 1993,
regarding stolen vehicles, Jones asked Detective Watson if he wasinvolved in any other “kinds of
business.” Detective Watson told him “that he had other interests” such as sellingdrugs, including
marijuana, cocaine, and Dilaudid, but only in large quantities.

Several dayslater, on March 11, 1993, Jones contacted Detective Watson and advised him
that heknew someindividual sfrom Atlantawho wanted to purchase“ ounces’ of cocaine. Detective
Watson explained that he did not deal in ounces and informed Jones that his price for one kilo of
cocainewas $23,500. On Friday, March 19, 1993, Detective Watson met Jones and the Appellant
at the Hee Haw Motel parking lot in Goodletsville. This was Watson's first encounter with the
Appellant. Atthismeeting, Jonesintroduced the Appellant to Detective Watson as, “ the middleman
from Atlanta.” Following further discussions of the proposed drug sale, Watson delivered to the
Appellant an approximateone-half gram sample of cocaine obtained from the evidence vault at the
police station. The Appellant asked Watson when they could do business. Detective Watson told
the Appellant that he had just sold his last kilo of cocaine and that he had to travel to Florida over
the weekend to secure another kilo. The three men agreed to meet at the Hee Haw Motel parking
lot on Monday, March 22, 1993, at 8:00 am. for delivery of the one kilo of cocaine. On Sunday,
March 21, 1993, Watson received aphone call from Jones who stated that the group didn’t have all
thecash; “[w]€ vegot $19,000 and thetitleto atruck.” Watson agreed that he woul d accept the cash
and title in exchange for the one kilo of cocaine.

OnMarch 22,1993, the SWAT team set up varioussurveillance pointsaround the designated
meeting area. Watson removed akilo of cocainefrom the evidencevault at the police station, placed
itinabriefcase, and proceeded to the HeeHaw Motel parking lot. Watson had previously obtained
permission from the District Attorney to utilize the drugs for purposes of the “reverse sting
operation.” After entering the Hee Haw Motel parking lot, Detective Watson met Jones and the
Appellant, who arrived inthe Appellant’s Cadillac. Also present were the Appellant’ s associates,
J.R. Russell, Sanky Morton and Tim Yaquinto. Russell and Morton arrived in one vehicle while
Y aguinto arrived in a separate vehicle Upon arrival, the Appellant and Jones walked over to
Detective Watson' struck, at which time Watson opened the briefcase and showed them the kilo of
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cocaine. Watson advised the Appellant that he needed the purchase money for the cocaine. The
Appellant then walked to Y aquinto’ s vehicle and obtained a white envel ope which he delivered to
Detective Watson. Theenvelope contained $17,500in cash and atitleto an automobile. Jones, who
remained with Watson during this time, then took the briefcase to Yaquinto’s car. After counting
the money, Watson then gave the “take-down” signal by stating, “[i]t was nice doing business with
you.” The SWAT team immediately moved in and arrested those at the scene.

Shortly after his arred, Yaquinto admitted that he kept $1,500 of the transaction money.
Y aquinto agreed to assist policein apprehending Randall Leonard, aprincipal member of the group
from Atlantawho wastoreceive delivery of the cocaineafter the completion of theinitial purchase.
Several hours after his arrest, Yaquinto called Leonard, told him that he had the kilo, and asked
L eonardto meet him at the Hee Haw Motel. Leonard agreed and, upon ddivery of the cocainefrom
Y aquinto, Leonard was arrested. Following the two cocaine deliveries on May 22, 1993, the
Appellant, Joseph Martin Jones, Randall Leon Leonard, Sanky Morton, James Randall Russell and
Timothy Y aquinto were indicted for class A felony possession of cocaine.?

During each of Watson’ smeetingswith the Appellant and Jones, Watson was equi pped with
a“body wire” which permitted an audio recording of the conversations. Additionally, on March
22nd, the police were positioned in locations which permitted the videotaping of the Appellant’s
activities and involvement in the one kilo drug transaction. Both audio and video tapes were
introduced at trial. Based upon thisproof, thejury found the A ppellant guilty of theindicted offense.

ANALYSIS
. INEFFECTIVE ASSISTANCE OF COUNSEL

The Appellant argues that he received ineffective assistance of counsel at trial. The
allegations of deficient representation of trial counsel were raised by way of argument at the
Appellant’s hearing on motion for anew trial.* No proof was presented to support the allegations.
In thisregard, we note that the practice of raising ineffective assistanceof counsel claimson direct
appeal is*fraught withperil” sinceit “isvirtually impossible to demonstrate prejudice asrequired”
without an evidentiary hearing. See Kirby George Wallace v. State No. 01C01-9308-CC-00275
(Tenn. Crim. App. at Nashville, Sept. 15, 1994). Instead, “ineffective assistance of counsel claims
should normally be raised by petition for post-conviction relief.” State v. Derenzy Turner and

2The actual weight of the cocaine delivered in this case was 1045.4 grams. Testimony established that the
street value of one kilo (2.2 pounds) of cocaine in the Nashville areain 1993 was between $23,000 and $28,500 and
“as high as$30,000,” depending upon availability.

3Trial counsel was originally appointed to represent the Appellant in1993. As such, counsel participated in
both the 1995 trial, its successf ul appeal to the supreme court, and the 1999 trial. Trial counsel was permitted to
withdraw after the jury’s verdict of guilty was returned in 1999, and substituted counsel was entered for purpose of

appeal .
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Vernon West, No. 02C01-9512-CR-00390 (Tenn. Crim. App. at Jackson, July 11, 1997), perm. to
appeal denied, (Tenn. Feb. 23, 1998).

Nonethel ess, to succeed on a claim of ineffectiveness, the Appellant must show, by clear and
convincing evidence, that the services rendered by trial counsel were deficient and that, but for the
deficient performance, the results of the proceeding would have been different. Strickland v.

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984); see Tenn. Code Ann. § 40-30-210(f).
This court need not review both elementsif the petitioner has failed to proveone element; i.e., if the
petitioner has failed to prove the attorney’ s performancewas deficient, this court need not decide if

therewas prejudice. See Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999). In determining whether the
Appellant received effective assistance of counsel, this court must remain mindful that it is not our
function to second guess trial counsel’s tactical and strategic choices on matters of defense, unless
these choices are made without knowledge of the relevant facts or the law applicable to the issue.
Hellard v. State, 629 S.W.2d 4, 9 (Tenn. 1982); State v. Swanson, 680 S.W.2d 487, 490 (Tenn. Crim.
App. 1984).

On appeal, the Appellant identifies the following areas of deficient representation by trid
counsel:

1. failedtofileinatimely manner important notices of the Appellant’s
potential defensesin this case;

2. counsel’s total lack of preparation and consultation with the
Appellant;

3. failed to file atimey motion to suppress thekey evidence despite
thediscrepanciesin [the] chain of custody and in the laboratory reports
as to weight;’ [and]

4. faledto deve op a coherent defense strategy.
Thetrial court denied the Appellant’ s claims of ineffectiveness and found as follows:

[Trial counsel] wasvery familiar withthecase. ... There had been aprevioustrial.
There had been other communicationswith [the Appellant] by [trial counsel]. There
had been acivil case. And | believe [the Appdlant] - the record would show in this
court that [the Appellant] had actualy represented himself, but there had been
discussion between him and [trial counsd].

4The Appellant’s brief fails to make reference to that portion of the transcript demonstrating the discrepancy
in the chain of custody of the evidence. Assuch, we find thisissue waived. See Tenn. R. App. P. 27(Qg).
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But [trial counsel] did file on November the 9", 1999, a defendant’ s motion of intent
to present entrapment before the court. He also filed a motion to dismiss alleging
denial of [the Appellant’s] right to procedural due process under the Fifth and
Fourteenth Amendments. The court heard those motions.

Further, on November the 10™, 1999, [the Appellant] did file amotion to dismiss [trial
counsel] ashisattorney, which the court denied because[trial counsel] wasinaunique
position to know this case better than any other attorney would know.

[Tria counsel] did bringto thiscourt amotion to dismissbased on outrageous conduct.
He brought a motion to suppress. The court ruled on these motions.

He raised entrapment as an affirmative defense. He filed for entrapment as an
affirmative defense.

[Tria counsel] did all thosethings he should do. He acknowledgedthat . . . hisclient
on occasion had asked him to file motionsthat [trial counsel] . . . did not feel they
should be filed and argued, and he acknowledged he didn’t fileevery motion that Mr.
Blackmon asked him to file.

But the court is of the opinion that he was effective counsel. He presented a defense.
He knew the case best. He proceeded on wha he, with [the Appellant], knew and
proceeded to trial. | don’t find that he was ineffective counsel.

Theproof doesnot preponderate aga nst thesefindings. With regard to theAppellant’ sclaimthat trial
counsel failed to develop a“ coherent defense strategy,” weare provided no clue asto what effective
strategy counsel could have devised. Thejury was presented with both video and audio recordings of
the Appellant’s participation in the one kilo delivery on March 22™. We believe the holdng in
Williams v. Beto, 354 F.2d 698, 706 (5" Cir. 1965) appropriate to the facts of this case; “[defense
counsel] must decide as his knowledge, experience, and talents best permit and then move ahead.
When he doesthis, that isall any lawyer can do, and the client has no right to complain of the absence
of amiracle.” From therecordbefore us, wefind that the Appellant hasfailed to satisfy thefirst prong
of Strickland, i.e., that counsel’s performance was deficient. Having concluded that the Appellant
failed to meet thefir st prong of thistest, we need not addressthe second prong. Accordingly, wefind
thisissue to be without merit.

[I. Jury Instructions

A. Entrapment
The Appellant next assertsthat thetrial court erred by failing to charge thejury on the defense
of entrapment. Spedfically, he asserts that “the State first brought a drug transaction into its
investigation of stolen automobiles” and “repeatedly refused to sell any weight of cocaine less than
akilo.” Thus, the Appellant maintains, “this course of conduct by the State establishesaprimafacie

-5



case for entrapment and the jury shoud have been charged and allowed to consider thisevidence to
determine the Appellant’ s predisposition to commit the offense charged.”

Boththehistory and current status of entrapment asadefensein Tenneseeare set forthin State
v. Shuck, 953 S.W.2d 662, 666 (Tenn. 1997):

First recognized by the Supreme Court in Sorrells v. United States, 287 U.S. 435, 53
S. Ct. 210, 77 L. Ed. 413 (1932), the defense of entrapment has been described as
“virtually unique to the criminal jurisprudence of the United States.” United Statesv.
Webster, 649 F.2d 346, 348 (5" Cir. 1981). ... [T]he General Assembly, as part of the
Criminal Sentencing Reform Act of 1989, codified all the available defenses to
prosecution in Tennessee. Entrapment was included as a generd defense to

prosecution for all offenses. ... See Statev. Latham, 910 S.W.2d 892, 895-96 (Tenn.
Crim. App. 1995).

In United States v. Rus=ll, 411 U.S. 423, 93 S. Ct. 1637, 1647 (1973) (Stewart, J., dissenting), the
United States Supreme Court reaffirmed Sorrells

In Sorrellsand Sherman v. United States, 356 U.S. 369, 381, 78 S. Ct. 819, 825 (1958),
the Court took what might be called a ‘subjective’ approach to the defense of
entrapment. In that view, the defense is predicated on an unexpressed intent of
Congress to exclude from its criminal statutes the prosecution and conviction of
persons, ‘ otherwiseinnocent,” who have been lured to the commission of the prohibited
act through the Government’ sinstigation. Sorrells, 287 U.S. at 448, 53 S. Ct. at 215.
Thekey phrasein thisformulation is* otherwiseinnocent,’ for the entrapment defense
isavailableunder thisapproach only to those whowould not have committed thecrime
but for the Government’ sinducements. Thus, the subjective approach focuses on the
conduct and propensities of the particular defendant in each individud case: if heis
‘otherwise innocent, he may avail himself of the defense; but if he had the
‘predisposition’ to commit the crime, or if the ‘crimind design originaed with him,
then-regardless of the nature and extent of the Government’ s participation-there has
been no entrapment. 1d. at 451, 53 S. Ct. at 216.

Likewise, in Hampton v. United States, 425 U.S. 484, 96 S. Ct. 1646 (1976), the Supreme Court again
reaffirmed their adoption of the “subjective’ approach to the defense of entrapment. To determine
whether entrapment has been established, a line must be drawn between the trap for the unwary

innocent and the trap for the unwary criminal. Russell, 411 U.S. at 429 (citi ng Sherman, 356 U.S. at
372).

There are two recognized testsfor determining entrapment, the objective and suljective test.
Shuck, 953 S.W.2d at 666. The objectivetest isthe minority rule under which the fact finder focuses
on the nature of the police activity involved, without referenceto the predisposition of the defendart.
1d. The subjectivetest isapplied by amgjority of jurisdictions and requires the fact finder to focus on
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the subjective intent of the defendant to determine whether the defendant was predisposed to commit
the criminal act, with law enforcement officials furnishing only the opportunity, or whether the
defendant was an innocent person induced by policeinto committing acriminal offense. Id.; Latham,
910 SW.2d at 896. As noted by the statutory language of the defense of entrapment, Tennessee
adopted the subjective test. Tenn. Code Ann. § 39-11-505; see also _Latham, 910 SW.2d at 896.

Tennessee Code Annotated 8§ 39-11-505 defines entrapment as follows: it is a defense to
prosecution that law enforcement officials, acting either directly or through an agent, induced or
persuaded an otherwise unwilling person to commit an unlawful act when the person was not
predisposed to do so. Accordingly, we apply those principles established in Sorrellsand its progeny
in determining whether the defense of entrapment was available to the Appellant.

Tennessee Code Annotated 8§ 39-11-203 provides that the existence of a defense is not
submitted to the jury unlessit isfairly raised by the proof. Moreover, Tennessee Code Annotated §
39-11-201(d) provides that evidence produced a trial, whether presented on direct or cross-
examination of state or defense witness, may be utilized by either party. In this case, the Appellant
relies solely upon the State's proof and the actions of the State’'s agent, Detective Al Watson, to
support his assertion that he was the victim of entrapment. The Appellant did not testify at trial.

Initia ly, we note our rejection of an entrapment defense asamatter of law or right based solely
upon thefact that a state agent furnishes, by means of sale or delivery, contraband to adefendant. The
fact that the Statefurnished the contraband is a point of evidentiary value only. See generally Moore
v. State, 534 So.2d 557, 559 (Miss. 1988). The threshold question of whether the defense of
entrapment has been “fairly raised” is for deermination by the judge and not the jury. Nonetheless,
wherethe proof fairly raisestheissue of entrapment, and the proof is supported by credibleevidence,
thetrial courtisrequired to givetheinstruction of entrapment whether requested or not. To determine
when this statutory defense is fairly raised by the proof so as to require its submission to the jury, a
court must, in effect, consider the evidence in the light mast favorabl e to thedefendant, including all
reasonable inferences flowing from that evidence. See State v. Bult, 989 S.W.2d 730, 733 (Tenn.
Crim. App. 1998), perm. to appeal denied, (Tenn. 1999) (citing State v. Shropshire, 874 SW.2d 634,
639 (Tenn. Crim. App. 1993)). Thus, if entrapment is, infact, “fairly raised by the proof,” theissue
of predisposition becomesaquestion of fact for thejury. See also Shermanv. United States, 356 U.S.
at 377.

Inthe present case, wefindthat thetrial court properly denied the Appellant’ srequest for ajury
instruction on the defense of entrapment. It is clear from the undisputed facts of this case that the
Appellant was predisposed to commit the crime for which he is charged. It was the Appellant, the
middleman from Atlanta, who approached Detective Watson in an attempt to purchase cocaine.
During their first encounter, the Appellant indicated his desireto compl ete the one kil o drug purchase
on a certain date and was rejected by Detective Watson. Upon learning that the cocaine was
unavailable, it was the Appd lant who requested another date to compl ete the transaction. It wasthe
Appellant who obtained a sample of the cocaine for assurance of its quality. Again, it was the
Appellant who established the “ bottom dollar price” for the drugs. The proof established that, at one
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point during the first encounter, Detective Watson told the Appellant, “[i]f you don’t like it, you can
goonyour wayand I’ [l gomine.” Onthedate of the cocaine purchase, it was again the Appellant who
approached Detective Watson. Findly, it wasthe Appellant who delivered the drug purchase money
to Detective Watson, permitting transfer of the one kilo of cocaine. In sum, we conclude, as did the
trial court, that the Appellant failed to establish a prima facie case of entrapment, i.e., that he was
induced or persuaded bylaw enforcement to commit the crimewhen hewas not otherwise predi sposed
to do so. Accordingly, the trial court, as matter of law, properly declined to instruct the jury on
entrapment.

Alternatively, the Appellant asserts that the actions of the State constituted the defense of
“sentencing entrapment.” As conceded in the Appellant’s brief, such a defense is not recognized in
Tennessee or found within the provisions of Tennessee Code Annotated 8§ 39-11-505. Seeal so United
States v. Jones, 102 F.3d 804, 809 (6™ Cir. 1996)(this court has never recognized sentencing
entrapment as a basis for departure under the guidelines). As such, thisissueis also without merit.

B. Outrageous Government Conduct
TheAppellant next assertsthat the State-sponsored sal eof cocainewas* outsidetheboundaries
of the law [and] that the police do not have a license to commit crimes themselves.” As such, the
Appellant contends that he was entitled to assert an “ outrageous governmental conduct” defense and
that the refusal of thetrial judge to so instruct was error.

In support of his position, the Appellant argues that Detective Watson’s conduct violated
Tennessee Code Annotated 8 53-11-451(d)(4), because hefailed to obtain prior court approval for law
enforcement use of the cocaine. Tennessee Code Annotated § 53-11-451(d)(4) provides a method
whereby police can be granted judicial authorization to use property which theyhave sai zed. Initially,
we note that it is not entirely clear from the record that the cocaine in this case is governed by the
provisions of this section. Tennessee Code Annotated § 53-11-451(d) applies to the disposition of
goodswhich were previously seized incident to arrest, upon execution of asearch warrant, or through
other statutorily authorized meansresulting inacriminal conviction or civil judgment in favor of the
State. Throughthesecivil or criminal judgments, thecircuit or criminal court obtainsjurisdiction over
the property. See Tenn. Code Ann. § 51-11-451(b)(2)-(4), (d)(4).

Theproof inthiscase established that the cocaine, approximately onekiloinweight, originated
in Panama following the arrest of Manuel Noriega. At thetime, Detective Watson served as liaison
to the military and the federd drug enforcement agency, the latter being involved in the arrest of
Noriega. The cocaine was released to Watson by authority of the Department of Defense and the
Miami DEA for use by the Montgomery County, Tennessee, Judicial Drug Task Force, who loaned
the cocaine to Sumner County. Fraom these facts, we find that the cocaine remained under the
jurisdiction of the federal government and, therefore, was not subject tothe provisions of Tennessee
Code Annotated § 53-11-451(d), as argued by the Appellant.

Alsoincluded asgroundsfor outrageous police conduct isthe allegationthat the State’ s agent,
Watson, “committed a felony by providing a ‘sample’ of cocaine” to the Appellant. This argument
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ismisplaced. Tenn. Code Ann. 853-11-410(c) speci dly grantsi mmunity to authori zed state, county,
or municipal officersin possession of controlled substances where engaged in the lawful performance
of such officers' duties. See also State v. Stoddard, 909 S.W.2d 454, 455 (Tenn. Crim. App. 1994);
State v. Francisco, 790 S.W.2d 543 (Tenn. Crim. App. 1989). It iswithout dispute that on all dates
pertinent to the sale or delivery of any controlled substance, Detective Watson was engaged in the
lawful performance of his duties asa municipal officer with the Goodlettsville Police Department.

The Appellant argues that thetrial court’ s refusal to provide him an “ outrageous government
conduct” defense which healso refersto asa* due process entrapment defense’ constituted reversible
error. Assuch, he argues that he was denied the opportunity “to allow the jury to decide whether he
was predisposed to commit the offense charged or whether he was induced” by the State’s illegal
conduct. The Appellant’s argument of inducement and predisposition based upon outrageous
government conduct is flawed.

The Appellant erroneously merges, as is commonly done, the concepts of three sparate
defenses: (1) the defense of entrapment subjective test; (2) the defense of entrapment objective test;
and (3) the “due process’ entrapment defense. These three tests are distinct. Indeed, an outrageous
government conduct defense may be successful even if the evidence establishes a predispodtion to
commit the crime. See United Statesv. Sneed, 34 F.3d 1570, 1576 (10" Cir. 1994). The entrapment
defense utilizing the subjectivetest previously discussed, requiresthejury to focusonthe defendant’ s
predisposition to commit the crime. The entrapment defense utilizing an objective test, however,
focuses on the nature of the police activity involved, without reference to the predisposition of the
defendant. Latham, 910 SW.2d at 896.> The due process entrapment defense and its other
accompanying labels of “outrageous government conduct” are rooted in the United States Supreme
Court decision, United Statesv. Russll, 411 U.S. at 431-32, which in dicta, held:

While we may some day be presented with a situation in which the conduct of law
enforcement agentsis so outrageous that due process principles would absolutely bar
the government from invoking judicid processto obtainaconviction, theinstant case
isnot of that breed.

(citationsomitted); see also Statev. Stephen Neil Kennedy, No. 02C01-9706-CC-00203 (Tenn. Crim.
App. at Jackson, Apr. 8, 1998). Whilethe defense of “ due process entrapment,” spawned by the dicta
of Russell, remains atenuous defense at best, no ruling of the United States Supreme Court has ever
recognized this defense based sol ely upon an objective assessment of the government’s conduct in
inducing the commission of crimes. State v. Stephen Neil Kennedy, No. 02C01-9706-CC-00203
(Tenn. Crim. App. at Jackson, Apr. 8, 1998). In thisregard, we note that the defense of entrapment in
Tennesseeis codified as a general defense and, if successful, would result in averdict of not guil ty.
Whereas, an outrageous government conduct defense, based upon due processconcerns, isnot asserted
asa“genera” defenseand, if successful, theremedywould bethat of dismissal of theindictment, even

5With our enactment of the “subjective” test approach, this state implicitly rejected the “objective” test for
entrapment.
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if guilty of the offensecharged. . .. Tenn. Code Ann. 8 39-11-505. See, e.g., United Statesv. Tucker,
28 F.3d 1420 (6™ Cir. 1994); United States v. Qaoud, 777 F.2d 1105 (6" Cir. 1985).

In United Statesv. Tucker, 28 F.3d at1422, the Sixth Circuit Court of Appealsexpressly hdd
that a defendant whose defense sounds in inducement may not avail himself of the “outrageous
government conduct” defense. Again, inUnited Statesv. Warwick, 167 F.3d 965, 974 (6™ Cir. 1999),
the Sixth Circuit held:

Since Tucker, we have consistently rejected defendants attempts to argue that the
government’s conduct in inducing them to commit the crimes charged was so
outrageous as to deprive them of their constitutional rights. See, e.g., United Statesv.
Rogers, 118 F.3d 466, 473 (6™ Cir. 1997) (noting that a defense tha sounds in
inducement is limited to entrapment and, under Tucker, does not implicate due
process); United States v. Branham, 97 F.3d 835, 852 (6™ Cir. 1996) (noting that
Tucker “rejected the *due process defense sounding in inducement,” and therefore
refusing to consider the defendant’ s claim of outrageous government conduct).

Because we find the Appellant’s defense “sounds in inducement,” he may not avail himself of an
outrageous government conduct defense. Although we have concluded that the Appellant was not as
amatter of law entitled to an “ outrageous government conduct” defense, we are constrained to note
that the State’ s condud in this casefalls far short of the definition of outrageous. InUnited Statesv.
Russell, 411 U.S. at 432, the Supreme Court recognized the ongoing and pervasive nature of illicit
drug activity in our society:

[I1n drug-related offenses law enforcement personnel have turned to one of the only
practicablemeans of detection: theinfiltration of drug rings and alimited participation
in their unlawful present practices. Such infiltration is arecognized and pemmissible
means of investigation; if that be so, then the supply of some item of value that the
drug ring requires must, as a general rule, also be permissible. For an agent will not
be taken into the confidence of the illegal entrepreneurs unless he has something of
valueto offer them. Law enforcement tectics such asthis can hardly be said to violate
“fundamental fairness’ or “shocking to the universal sense of justice.”

Accordingly, wefind the trial court’s denia of this defense was not error.
C. Impossibility

The Appellant contends that the trial court erred by failing to instruct the jury on the defense
of impossibility. Specifically, the Appellant argues that because he never had actual nor constructive
possession of the cocaine, it wasimpossible for him to have committed the offense for which he was
convicted. Thedefense of impossibility isapplicable only to inchoate offenses. See generally Bandy
v. State, 575 S.W.2d 278 (Tenn. 1979). Because the Appellant was not convicted of such an offense,
this argument fails Moreover, with the adoption of the 1989 Criminal Code and the statutory
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enactment of Tennessee Code Annotated 8 39-12-101(a)(1), thisstate effectivel y abolished thedefense
of impossibility for the offense of criminal attempt. See State v. Elder, 982 SW.2d 871, 875 (Tenn.
Crim. App. 1998). Additionally, we would observe that prior to the enactment of the 1989 Criminal
Code, our supreme court had rejected the legal impossibility defense in Bandy, 575 SW.2d at 280.
Accordingly, thisissueis without merit.

1. WHETHER THE INDICTMENT WASDEFECTIVE

The Appellant argues that the indictment under which he was convicted is defective because
it failed to allege that he committed the offense “knowingly.” Specifically, he asserts that falure to
include the culpable mental state of the offense in the indictment renders the indictment invalid and
divests the court of jurisdiction of the case.

TheAppellant wasconvicted of possessionwithintent to sell over 300 grams, an offensewhich
requiresa“knowing” mensreapursuant to Tennessee Code Annotated 8 39-17-417. Theindictment,
however, charged the foll owing:

[T]hat BOBBY VINCENT BLACKMON heretoforeon or about the 22™ day of March,
1993, in the County and State aforesaid, did unlawfully and feloniously possess with
intent to sell a controlled substance, to-wit: a quantity of cocaine, a Schedule Il
controlled substance, inexcessof three hundred gramsin violation of Tenn. CodeAnn.
§39-17-417.

Under both the United States and the Tennessee Constitutions, acharging instrument, such as
an indictment, must inform the accused of “the nature and cause of the accusation.” U.S. Cond.
amend. VI; Tenn. Const. art. I, 8 9. Tennessee Code Annotated 8§ 40-13-202, provides that an
indictment must:

[S]tate the facts congtituting the offense in ordinary and concise language, without
prolixity or repetition, in such a manner as to enable a person of common
understanding to know what is intended, and with that degree of certainty which will
enable the court, on conviction, to pronounce the proper judgment; and in no case are
such words as“force or arms’ or “contrary to theform of the Satut€’ necessary.

At common law, pleading requirements for indidments were strict because the elements of criminal
offenseswere not easily ascertainable by referenceto astatute. In Statev. Hill, 954 S\W.2d 725, 727
(Tenn. 1997), however, our Supreme Court relaxed the stringent standards and held that an indictment
isvalid if it: (1) meets constitutional guarantee of notice; (2) complies with the statutory form and
sufficiency of indictments; and (3) contains language from which the mental state may be logically
inferred from the conduct alleged.

The language of the indictment alleges that the Appellant “did unlawfully and feloniously
possess with intent to sell . .. aquantity of cocaine. . . in excessof 300 grams. ...” A virtualy
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identical challenge is found in State v. Marshall, 870 SW.2d 532, 538 (Tenn. Crim. App.
1993)(overruled on other grounds), perm. to appeal denied, (Tenn. 1993), where this court held that,
“by alleging that the defendant possessed cocaine which heintended to sell, theindictment necessarily
implied that it was a knowing possession.” Applying this rationale in the present case, we find that
theindictment containslanguagethat can belogically inferred from the conduct alleged. SeeHill, 954
SW.2d at 727. Accordingly, wefind the indictment valid. Thisissue iswithout merit.

V. SENTENCING

Lastly, the Appell ant asserts that thetrial court er red by beginning at themid-point of the range
in computing his sentence. The offensewas committed in 1993. Thetrial court applied the sentencing
law in effect at the time of sentencing in2000. In 1995, Tennessee Code Annotated § 40-35-210(c),
was amended to provide that the presumptive starting point for a class A felony would be at the
midpoint of the range. Because application of the 1995 lav would affect a substantid right of the
Appellant, thusimpl icating ex post facto constitutional provisions, thetrial court wasrequiredto goply
the law in effect on the date the offense was committed. See State v. Moss, 13 S.W.3d 374 (Tenn.
Crim. App. 1999).

Nonetheless, the Appellant bears the burden of establishing that the sentence imposed by the
trial court was erroneous. State v. Ashby, 823 S\W.2d 166, 168 (Tenn. 1991); State v. Boggs, 932
SW.2d 467, 473 (Tenn. Crim. App. 1996); Statev. Fletcher, 805 S.W.2d 785, 786 (Tenn. Crim. App.
1991). When a defendant chall enges the sentence imposed by the trial court, thiscourt conducts ade
novo review with a presumption that the determinations made by the trial court are correct. Tenn.
Code Ann. §40-35-401(d)(1997). Thispresumptionisonly applicableif therecord demonstratesthat
thetrial court properly consideredrelevant sentencing principles. Ashby, 823 SW.2d at169. Inview
of the sentencing error in this case, no presumption of correctness is afforded. Furthemmore, in
determining whether the Appellant has carried his burden, this court must consider the evidence
received at the trial and the sentencing hearing, the pre-sentence report, the principl es of sentencing,
the arguments of counsel, the nature and characteristics of the offenses, existing mitigating and
enhancing factors, statements made by the offender, and the potential for rehabilitation. 1d.; Tenn.
Code Ann. § 40-35-210.

In the present case, the Appellant was convicted of possession with the intent to sl over 300
gramsof cocaine, aclassA felony. Tenn. Code Ann. 839-17-417(a)(4),(j)(5). Becausethe Appellant
isaRangell offender, therange of punishment is25to 40 years. Tenn. Code Ann. § 40-35-112(b)(1).
Furthermore, the presumptive sentence would be the minimum sentence in that range if there are no
enhancing or mitigating factors present. Tenn. Code Ann. §40-35-210(c). If thereare bothenhancing
and mitigating fadors present, the trial court must “enhance the sentence within the range as
appropriatefor the enhancement factors, then reduce the sentence within the rangeas appropriate for
themitigating factors.” Tenn. Code Ann. 8 40-35-210(e). The Appellant's sentenceisnot determined
by themathematical processof adding the sum total of enhancing factors present then subtractingfrom
thisfigure the mitigating factors present for anet number of years. Rather, the weight to be afforded
an existing factor isleft to the trial court's discretion so long as the court complies with the purposes
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and principles of the 1989 Sentencing Act and its findings are adequately supported by the record.
Boggs, 932 SW.2d at 475. The weight to be afforded mitigating and enhancement fectors derives
from balancing relaive degrees of culpability within the totality of the circumstances of the case
involved. Boqggs, 932 SW.2d at 476; see also Marshall, 870 SW.2d at 541 (overruled on other
grounds).

In the present case, the trial court applied three enhancement factors: (1) the defendant has a
previoushistory of criminal convictionsor criminal behavior inadditionto those necessaryto establish
the appropriate range; (2) the défendant was aleader in the commission of an offense involving two
or more criminal actors; and (3) the offense was committed whilethe defendant was on parole. Tenn.
Code Ann. 8 40-35-114(1), (2), (13). Theonly sentencing mitigator found by thetrial court was that
the Appellant did not resist arrest.

With respect to enhancement factor (1), theAppellant’ spast crimi nd history includesburgl ary,
larceny, first-degree murder, robbery with a deadly weapon, escape from the Tennessee Department
of Correction, and arobbery conviction in California. We find the Appellant’s past criminal history
to be extensive and conclude that enhancement factor (1) was propely applied With respect to
enhancement factor (2), we aso find that the evidence supports the trial court’s applicaion of this
factor. Marty Jonesinformed DetectiveWatson that he had a* group from Atlanta” who wasinterested
in purchasing cocaine. Jones connected Detective Watson andthe A ppellant, whobecamethe central
figurein the transaction in Sumner County. The record supports the finding that the Appellant was
a leader in the commission of the offense. Lastly, with respect to enhancement fector (13), the
Appellant was on parole for afirst-degree murder conviction committed in Shelby County when he
committed the offense in the present case. This factor was also properly applied.

The Appellant does not contest the application of the trial court’ s enhancement or mitigating
factors. Rather, he only complainsof thetrial court’serror in beginning at the mid-point of the range.
After a de novo review of the entire sentencing record, we find that the three aggravating factors
significantly outweigh the sole non-enumerated mitigator, whichweafford littleweight. Accordingly,
we conclude that a sentence of 38 yearsisjustified in this case.

CONCLUSION

We find that the trial court erred by beginning at the mid-point of the sentencerange. After
de novo review of the applicable enhancement and mitigating fectors; however, we conclude that a
sentence of 38 years, as a Range Il offender, for possession with intent to sell over 300 grams of
cocaine is an appropriate sentence in this case. We find all other issues raised to bewithout merit.
The judgment of the Sumner County Crimina Court is affirmed.

DAVID G. HAYES, JUDGE
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